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I believe that an Annual Report can go beyond the
central function of attempting to resolve major areas
of dispute. The Report may also describe activities
of the Office that do not lend themselves to specific
findings or recommendations but which may still
provide an understanding of some problems of
offenders and of our challenges in addressing these.

To this end I have decided to pilot a new type of
account—one that focuses on one "correctional
service" and examines, in context, issues that affect
its success and that influence our ability to address
relevant problems.

A perfect topic for this first effort is Health Services.
Few branches address more basic and tangible
individual offender needs while concurrently seeking
to foster the wellbeing and safety of inmates, their
families, staff and the public. Few functions are
grounded in such fundamental, and frequently
competing, legal, policy and operational
considerations.

Care and Custody in the Health
Services Context

Our staff interacts frequently with CSC health
service staff. These are committed professionals who
are attempting to do an important job in difficult
circumstances. As a result we can often resolve
problems that relate to the everyday provision of
care quite effectively. 

It is more at the level of policy and of "resourcing"
of health services that we and health services staff
encounter obstacles. These do not always involve
disputes between our Office and Health Services.
Often the issues involve the contradictions inherent
in operating care-providing services in a security-
oriented environment.

I think that examining some of these contradictions
will provide a useful perspective on this important
sector. It may help to get beyond the surface issues
of retribution and rehabilitation that characterise
discussions of prisons and to clarify some of the
rather complex legal issues and genuine human

problems that confront offenders, corrections staff
and my staff on a regular basis.

Health Services in Canadian penitentiaries are
provided by Correctional Service staff or by
professionals under contract to CSC. CSC operates
hospitals, including mental health hospitals across
the country, normally on the grounds of
penitentiaries. Programs are directly funded by the
Government of Canada (inmates, like members of
the armed forces, are not covered by Medicare
under the Canada Health Act). Each federal
institution has a health service centre. 

Competing purposes arise from the work situation
of health service staff.

With respect to diagnosis and treatment, the Service
has a duty under the CCRA:
■ to provide every inmate with "essential health

care" and "reasonable access to non-essential
mental health care that will contribute to the
inmate's rehabilitation and safe reintegration into
the community";

■ to implement care according to accepted
professional standards;

■ to perform services only with the patient's
informed consent (unless s/he is deemed
incapable of providing consent under applicable
laws); and

■ to consider the inmate's health care needs when
making decisions affecting custody or release.

An added element is that CSC health service
professionals and CSC hospitals are subject to
provincial legislation and professional codes that
govern standards of diagnosis and care and the
operation of health care centres. 

On the other hand, with respect to security, health
service staff are employees or agents of CSC. Their
services must be provided in a context where strict
legislative requirements are imposed regarding
custody and supervision of offenders and where
relations between staff and offenders do not always
provide an environment conducive to effective
treatment.
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I have chosen three topics that I believe exemplify
the convergence of the two roles. I will examine
some of the solutions that have been proposed and
the obstacles to attaining them and I will provide
my own view.

Confidentiality of Medical Information

The health professions in all jurisdictions require
their members to safeguard this principle.
Confidentiality is required not only because of the
very personal nature of the treatment relationship
but because there is a vital need to ensure that
patients can provide relevant information to
caregivers without fear of disclosure. In this sense,
the principle encourages patients to seek out the
care that they need.

In penitentiaries treatment, and the preservation of
confidentiality, assume particular importance given
the disproportionate occurrence of serious physical
and mental conditions. These can affect not only
offenders' ability to lead healthy, productive lives
and to successfully reintegrate to the community
but also the very safety of offenders, staff and
ultimately the public.

Moreover, trust is at a premium in prison and
inmates may be very reluctant to provide information
if they have even a slight suspicion that it might be
revealed to others. 

Opposed to these considerations is the statutory
requirement for disclosure of information where
this is necessary for assessment of risk and
protection of others. The Corrections and
Conditional Release Act imposes clear duties on
staff to protect offenders, staff and others and to
provide to persons involved with the release and
supervision of offenders all information relevant 
to these functions.

So where does the balance lie? Where an inmate
confides information to a nurse- for example on 
an infectious disease or an obsession—do health
service staff promote the treatment relationship by
retaining confidentiality or do they address potential
harm to others by disclosing the information?

For more than two years the Service has been
grappling with policy on this matter. Our Office 
has provided considerable input to the policy
development process.

Emerging themes appear to be:

1. A distinction should be made between
information acquired for diagnosis and treatment
purposes and information acquired in order to
assess risk (for purposes of supervisory or
release decisions). In the former case
information should not be disclosed outside of
the health services team. In the latter case,
disclosure may be appropriate in order to
address release, community supervision and
other security-related concerns.

2. Despite the above, where it is reasonably
believed that others may be seriously harmed if
confidentiality is maintained, disclosure should
take place even with respect to treatment
information.

Even these basic principles have not yet been fully
"signed off" by the Service as a whole. There may be
legal or policy arguments for taking a more liberal
or a more conservative approach to confidentiality. 

Moreover, the principles themselves raise further
questions of definition, degree, fairness and
management, for example:
■ Where is the line between "treatment" and "risk

assessment"? 
■ How does one establish, at the time an offender is

about to provide information, whether this will be
considered treatment or risk assessment
information?

■ What should be the status of treatment
information that is relevant to risk if it is acquired
improperly or by chance?

■ How serious and immediate must the potential
harm be to justify disclosure?

■ Who should make disclosure decisions?
■ Where should health information be stored and

how should it be protected?
■ What role and influence should the patient have

in decision about disclosure?
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■ What should the patient be told about potential
disclosure before being asked to provide health
information to staff in the first instance?

Our Office has taken the position:
■ that health information for risk assessment should

be disclosed only where the inmate, before
providing the information, has been clearly advised
of what will be disclosed and for what specific
purposes. Any other use would be prohibited;

■ that any other health information provided should
simply not be disclosed without the patient's
consent;

■ that decisions on disclosure should be made by
trained health services staff; 

■ that the offender in question should be permitted
to make representations prior to any disclosure
decision; and

■ that the exceptions to the above would occur
where there was a danger of immediate harm to
identifiable persons if the information were not
disclosed (the test adopted by the Supreme Court
of Canada).

My basic rationale for taking so protective a
position, besides believing that it is warranted by
law, is that the greatest danger at the end of the day
is a the existence of a large number of untreated
offenders—untreated because they refuse to confide
in health professionals for fear of revelations.

As of this writing, CSC Health Services appear 
to be clear in their position that health information
acquired for diagnosis and treatment purposes
should be preserved within the Health Services
team and not disclosed except in the most urgent 
of circumstances—where disclosure is necessary 
to protect others from harm. This is consistent 
with well-established case law on the issue.

With respect to information acquired for risk
assessment purposes, Health Services believes that
disclosure to appropriate decision-makers may be
permitted, provided that the offender's authorization
to disclose was obtained before the offender was
asked to provide any information in the first instance.

It appears that the above approach is more feasible
in the case of information about physical conditions

( e.g. infectious diseases), where professional norms
and legal interpretations are relatively established
and consistent. It is with respect to information on
mental conditions that many of the issues described
above arise.

I hope that the discussion of suitable policy will
continue in the coming year. I hope that resolution
will result at least on a process for insuring that
disclosure decisions are taken carefully and only
after providing offenders a reasonable opportunity
to make representations on such decisions.

Infectious Diseases

I will not reiterate the disturbing statistics that
underlie this topic. Suffice to say that the infectious
diseases, especially HIV-AIDS and Hepatitis C,
represent a significant problem in penitentiaries, 
far greater than in the general Canadian population,
and all the more so among women inmates.

Since the 1996 report of the Expert Committee 
on AIDS and Prisons (ECAP), Health Services has
implemented some, but not all of the Report's
recommendations—making progress, albeit recently,
in providing methadone therapy and in beginning
to implement Action Plans to guide institutional
measures to address infectious diseases.

Three of the ECAP recommendations have not been
implemented, however, and these, not surprisingly,
relate to the conflicting purposes that I have
described above. 

ECAP recommended:
■ that research be done to identify measures

including access to sterile injection equipment
that will reduce risks associated with surreptitious
use of contaminated injection equipment by
inmates;

■ that tattooing and piercing be made legal and
available to inmates, provided by professionals 
or by inmates trained in safe procedures; and

■ that confidentiality of information on infectious
disease status of inmates be ensured and that
voluntary testing of inmates be promoted.
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The last point is clearly a major element of the
issues that I discussed in the previous section—
issues which have been addressed but have not
been completely finalised.

Progress on the other two recommendations has
been slower.

The Service has consistently declined to implement
the concept of needle exchanges and only recently
undertook to develop a framework for a pilot
project on tattooing for submission to the
Commissioner.

At issue here are fundamental approaches to the
problem of substance abuse and its effects—
treatment versus prohibition.

There is reliable information from other jurisdictions
that harm reduction measures such as clean needle
exchanges and safe tattooing, which address the
health needs of the users, have a helpful effect on
disease transmission and encourage participation in
treatment.

Nevertheless, CSC staff often express fears about the
use of sharp objects as weapons and there is public
concern over measures that condone illegal or anti-
social behaviour, especially at public expense.

In a very real way the issue becomes "What is the
role of a prison?"

Our view is that it is not the role of a prison to
perpetuate dangerous practices or to limit access 
to treatment that could benefit not only the inmate,
but also the person s/he could harm if s/he is left
untreated or given access to tools that carry disease.

Viewed from this perspective, I believe that the
balance clearly favours of the implementation of
harm reduction measures. 

Danger to inmates or staff can be addressed by
control of the implementation of the harm reduction
measures. Herein, I do not underestimate the need
for planning, care and supervision, but I believe that
there exist very helpful "best practices" from other

settings where inmates have access to dangerous
items (e.g. in kitchens). In any case, since inmates
already have access to illicit needles or tattooing gear,
the issue arises of the extent to which dangers would
be increased by a regime whose object is to provide
controlled and safe access to harmful devices.

As to the illegality of harm reduction, I believe 
that ECAP was aware of the law when it made 
its recommendations. Nevertheless the Committee
concluded that a situation approaching a crisis
existed and that, in those circumstances, the
fundamental principle of security of the person
must be weighed against the adverse effects of
condoning activities that are sanctioned by the
criminal law—activities which are occurring in 
any case. I share ECAP's conclusions.

Certainly the Service should be supported in its
efforts to control the entry of illegal substances into
penitentiaries. An essential aspect of a treatment-
based health service strategy, however, is that
treatment can co-exist with valid security measures.
This is patently the case in this matter.

The Use of Isolation in 
Mental Health Care

It is an accepted practice in mental health treatment
to occasionally isolate patients from others, and from
various patient activities, programme-related or
social. This can occur where it is perceived that
interaction with others may give involve risk or
where deprivation of privileges is useful to promote
participation in treatment or appropriate behaviours
(behaviour modification).

Resort to isolation is regulated by provincial laws
and professional norms. In essence these provide:
■ that the use of isolation must be authorised by a

physician;
■ that the entitlement to isolate a patient exists only

as long as s/he consents to the treatment
programme, or to this aspect of it;

■ that, exceptionally, a patient may be involuntarily
isolated if s/he is incapable of providing informed
consent or if there is an urgent need to protect
that person from harm to self or others; and
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■ that, in such cases, patients may have access to
assistance from patient advocates or legal counsel
and time-limited redress procedures must be
made available.

CSC mental health facilities are governed by the
same rules. The complication is that they operate
within penitentiaries and are also governed by
federal rules—including the laws governing
segregation. These provide that inmates may be
removed from association with other inmates against
their will only where this is necessary for reason of
personal safety or institutional security, or where the
inmate has been convicted of a serious disciplinary
offence. Moreover, in non-disciplinary cases, these
rules provide for automatic review of segregation
and for early reintegration to the general population
wherever possible. As well, segregated inmates are
normally entitled to the same personal effects and
services as inmates in general population.

Consider some of the complications arising from
these circumstances:
■ To the extent that a patient does not wish to be

isolated, does consent to treatment end and must
any further isolation be considered segregation?

■ Within a treatment program, if a staff member
isolates a patient because, in fact, s/he wishes to
control the patient or to protect the patient or
others, is this really segregation?

■ If the inmate knows that by not consenting to
isolation s/he may be removed from the treatment
program and returned to the parent institution,
how does this affect whether s/he is really
provided informed consent without duress?

■ Beyond simply being able to refuse treatment,
what redress mechanism should be provided
where an inmate disagrees with a decision to
isolate or with some condition of the isolation?

The Service has indicated that they will soon
provide a policy on this matter. 

I am optimistic that their approach will be to ensure
that, during treatment, the initial and continual need

for isolation will be consistently reviewed and the
patient will be given effective, timely opportunities
to complain about any problems. Beyond this, the
simple rule should be that isolation without consent,
or without the patient being certified unable to
provide consent, is segregation—and must be
treated as such.

Conclusions

I appreciate the Service's challenge in rationalizing
the apparent competing interests of security and
treatment. 

While I believe that security and treatment—like
custody and rehabilitation-can often be mutually
accommodated, I know that there will be
circumstances where, forced to wear the two 
hats of keeper and care giver the Service will 
arrive at seemingly irreconcilable positions.

This raises larger questions—Could the solution be
to structurally separate the staffing, management and
provision of health care from the Service's other
functions?—for example, to place health care under
the jurisdiction of Health Canada or to create an
independent operating agency for health services? Is
the solution to provide clear categories to distinguish
matters under the exclusive control of health services
from those regulated by other staff? Or should the
Service simply try to create and apply policy and
practice to anticipate conflicts of purposes. 

Irrespective of the option, I believe that the
principle of the patient's rights to privacy and to
informed consent to participation in treatment must
be paramount. 

Once again, we thank Health Services staff for their
generally open and cooperative relationship with
our staff, an attitude that has been exemplified by
the positive discussions that we have had with
Headquarters Health Service representatives.
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There are a number of areas currently under
discussion with the Service which are not detailed 
in the Major Outstanding Issues section of the Report.
Although our review of these matters has not 
at this time resulted in specific findings and recom-
mendations, I believe, given their significance to the
offender population, that they need to be noted.

Administrative Segregation

Segregation units remain at, or near, full capacity and
the number of long-term segregation cases remains
unnecessarily high. It will be necessary to find new
solutions, and to consider how to more effectively
implement the law and policy on administrative
segregation, in order to address this problem.

A long-discussed aspect of administrative
segregation is the issue of independent review of
placements. As I have indicated elsewhere in this
Report, there is considerable expert support for this
approach. The Service has just completed its trial of
an "enhanced" system, involving participation in
reviews by community members. The opportunity
now arises to review the pilot projects and engage in
a broadly based consultation on the Parliamentary
Sub-Committee recommendations on independent
adjudication of segregation decisions.

Infectious Diseases

With respect to the incidence and spread of
HIV/AIDS and Hepatitis C in our institutions, I
believe that an immediate decision is called for on
the implementation of harm reduction measures such
as access to clean tattooing equipment and needle
exchanges. While the correctional environment
presents challenges in this area there is a need for a
coherent drug strategy which ensures that the health
and safety of both staff and offenders is reasonably
addressed.

Mental Health Treatment

The Service is currently engaged in a review of its
Regional mental health facilities. This is a timely
and important study given the impact of mental
health problems on the care, custody and
rehabilitation of offenders. 

The Service is consulting us with respect to this
review and I consider our input on the areas of
concern associated with mental health treatment 
a high priority.

Evaluation of Security Information

This year the Service finally promulgated Directives
on preventive security standards and guidelines.
The implementation of the new policies provides us
and the Service with an opportunity to examine an
important function arising from the basic principles
set out in the policies—the identification, evaluation
and use of security information in decisions that
impact offenders' level of custody and release
opportunities.

ION Scanners

Issues have been raised with respect to the operation
of these instruments, which detect the presence of
substances on the skin or clothing of individuals,
and the accuracy of the results of ION examinations.
As well, there has been discussion of the role that
ION scan results should play in decisions with
respect to the granting of visits in institutions.

In October 2003 a formal mediation of this issue—
the effectiveness of the equipment, the level of its
use and its proper role in taking decisions on
visits—will take place. Participants will include
relevant Service staff, staff from our Office, inmate
representatives and community legal experts.

Inmate Computers 

In June of this year the Service decided to prohibit
the purchase of computers by inmates. Given the
impact of this decision on the offender population
we have contacted the Service to initiate a review of
this policy change and the alternatives available.

Access to Justice

Inmates' access to counsel is a growing problem.
Restrictions on Legal Aid and its funding in various
Provincial and Territorial jurisdictions have had the
effect of reducing the scope of matters on which
inmates can consult and retain counsel as well as
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reducing the numbers of lawyers who are
able/willing to take on inmate cases. 

Access to counsel is an important entitlement 
for any citizen. Moreover, it is extremely important
in the correctional context, where complex and
important questions frequently arise. The CCRA
and Regulations set out a number of provisions
guaranteeing access to counsel, such as when
inmates are segregated or are charged with a serious
disciplinary offence. As well, the legislation provides
guarantees of confidential inmate communication
with lawyers. Absent the ability to actually acquire
legal representation, these are hollow rights.

We believe that there is a need for a broad
consultation of partners in the criminal justice
system, including community and offender
representatives, to see if mechanisms can be
established to address the problem.

Maximum Security Institutions

In May of this year the Service instituted a review 
of maximum-security facilities by a team of senior

managers. The purpose of this exercise, as I
understand it, is to try to develop interventions that
could be effected by staff, in a context of respect for
human rights, that will assist inmates in following
their correctional plans toward eventual release.

Maximum security institutions have been a
longtime concern for my Office. Given their
emphasis on control of offender movements and
activities, they tend to inhibit effective progress
toward reintegration and often operate in a manner
that runs counter to the CCRA principle of applying
the least restrictive custody consistent with the
needs of inmates.

Accordingly, we look forward to the results of the
review and the ensuing discussion on its impact on
these institutions.
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